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OP1 NI ON

McMurray, J.

Thi s appeal involves a comrercial |ease dispute between the
West wood Group Partnership (the landlord) and Dr. David L. More
(the tenant). Each party sued the other for breach of the |ease
agreenent. After a bench trial, the trial court ruled that the
tenant breached the | ease by not paying the rent, and awarded the

| andl ord rent paynents, |late fees and attorney's fees in the total



amount of $5,390.00. The tenant appeals this ruling. W affirm
the judgnment of the trial court and agree with the appellee that

this is a frivol ous appeal .

In Novenber of 1994, the parties entered into a |ease
agreenent whereby the tenant agreed to | ease certain property in
Roane County. The term of the lease was from January 1, 1995
t hrough January 1, 1998, "unless term nated sooner or extended as
provided herein.” The |ease provided for rent in the amount of
$800 per nmonth for the year 1995, and further provided that "for
each calendar year thereafter for the duration of this Lease
Agreenent, the rent shall increase by an anount not to exceed siX
percent (6% per year." The |ease provided a |late fee of forty
dollars "in the event any installnment of rent is paid nore than
Twenty-five (25) days late." The |ease also provided that in the
event of litigation, "the prevailing party shall be entitled to al
costs incurred in connection with such action, including a

reasonabl e attorney's fee."

In 1996 the rent increased to $848 per nonth, which the tenant
apparently paid without incident. In 1997 the rent increased to
$898 per nonth. The | andl ord presented the testinony of Ms. Janie
Al corn, its co-owner and manager. Alcorn testified that the tenant

paid $848 in January and February of 1997. The tenant paid the



addi tional $100 due for those two nonths after the landlord's
attorney sent hima letter requesting paynent. Alcorn testified
that the tenant sent $848 for rent in March, April and May of 1997.

He stopped paying rent altogether in June.

On June 10, 1997, the tenant sent a letter which stated, "W
have contacted you many tine [sic] regarding the air conditioner
not working and you have refused to repair it. You |eave us no
choice but to stop paying rent until it is repaired.” On June 30,
1997, the |l andl ord sent the tenant a termnation letter, citing the
tenant's "constant failure to pay the proper rent and late fees."
The letter provided the tenant with sixty days to vacate the

property. The tenant vacated the property on Septenber 1, 1997.

The tenant argued at trial that the I andlord refused to repair
the air conditioning unit, leaving it wunbearably hot in the
bui I di ng, which he used for a nedical clinic. The |ease provides
the foll owi ng regarding air conditioning: "Lessor agrees to provide
for purchase and installation of suitable hvac and appropriate
ducting, thernostat(s), and registers required to keep said office
space confortable according to Federal heating and cooling
guidelines.” The tenant testified as follows regarding the air

conditioning unit:



It has never been able to cool that office to any degree

that on the hot days it would not be detrinmental to sone

of our patients' health. And | have sent a letter. |

have had Sharon call them on nultiple occasions. They

have been in there. They have agreed that it's hot. And

they have refused to repair it.

The tenant testified that since the | andl ord woul d not repair
the unit, he called Craze Brothers Heating and Air hinself to have
it repaired. The tenant stated that he paid Craze Brothers' bil

for fixing the air conditioning.

The tenant presented the testinony of his enpl oyee, Ms. Sharon
Price, who testified that the air conditioning woul d go down on hot
days, that it was very hot in the office, and that they called
Craze Brothers on several occasions. Price testified that she
called the I andlord' s beeper nunber on several occasions, and one
of the owners would call back within two hours. She stated that on
one occasion an owner canme to the office, |ooked at the unit and
suggested that they change the filter. Price did not testify that

any of the owners ever refused to have the air conditioning fixed.

Alcorn testified that the tenant call ed on several occasions
conpl ai ning about the air conditioning. She further testified as

foll ows:

Q kay. And what did you-what did you do
after they called you about the air
condi ti oni ng?



A We al ways went over there. Ei t her ny
husband or ny sister or sonebody else
woul d go over there. And we always
called air conditioning people, and they
woul d cone i mredi ately.

Q Who are the air conditioning people?
A Craze Brothers in diver Springs.

Q When you went over to examine the air
condi tioning system what did you see?

A Most of the time, ny husband woul d check
it. And they would have a filter that
had been in there for nonths, and it
woul d be cl ogged up. And so that left
the air conditioning not being efficient,

not cooling efficiently. So once you
changed the filter, then everything
wor ks.

The I andl ord presented the testinony of Terry Craze, owner of
Craze Brothers. Craze testified that they were called approxi-
mately three tines to work on the air conditioning system He
stated that the first tinme was in June of 1996. On that occasion,
the only problem with the system was a dirty filter. Craze
testified the second tine they were called, there was no power to
the system because of "a blown fuse in the relay, transfornmer."”
After they "spliced the fuse link and turned the air back on,"
there were no further problenms. On the third occasion, they found
a burned-out transformer. Craze further testified as follows:

Q Ckay. Tell nme a little bit about the

systeminstalled in the | eased prem ses.
Can the system that's installed there



handle the square footage for that
bui | di ng?

Yes, sir, it can. That is a two and a
hal f ton air conditioning system
Approxi mate square footage of that
building is around 1200 square feet.
That two and a half ton system should
handl e up to 1500 square feet.

M. Craze, are you at all famliar with
the Federal Heating and Cooling Cuide-
lines?

Sonmewhat .

Do you know whether your professional
expertise in that building neets the
Federal Heating and Cooling Cuidelines?

Yes, it does.

Did the defendant and his agents or em
pl oyees ever tell you anything that they
did with that air conditioning system
that in your professional opinion could
have hurt it?

The girls instructed nme that they were
turning the air conditioning conpletely
of f at night and then bringing it—urning
it back on during the daytine sonetines.

How  woul d t hat af f ect a[ n] air
condi ti oni ng systemthis air conditioning
syst enf?

It would cause a load on the building
depending on what tine they turned the
air conditioning systemback on. If they
turned it on when it got to a warm point
of the day, it would cause it to overwork
the system



Finally, Craze testified that the landlord paid all of the
Craze Brothers' bills for repairing the air conditioning, and that

to his know edge, the tenant had not paid any of the repair bills.

The landlord also presented the testinmony of M. Renee
Ruf f ner, who | eased a portion of the sane building | eased by the
tenant and was hi s next-door neighbor. She testified that she was
in the clinic frequently, and that her son went to the clinic
weekly for allergy shots from May through July of 1997. She
testified that there was never a tine that she went into the
tenant's | eased prem ses when it was unconfortably warm She
testified that she never heard anyone conpl ai n about the heat, and

that she did not have problens with her heating system

From our review of the record, and the conflicting testinony
outlined above, it is clear that the resolution of this case turns
al nost entirely upon determ nations of the credibility of wt-
nesses. "Were the issue for decision depends upon the determ na-
tion of credibility of wwtnesses, the trial court is the best judge
of credibility, and its findings will be given great weight."

Gotwald v. Gotwald, 768 S.W2d 689, 697 (Tenn. App. 1988). "On an

i ssue which hinges on wtness credibility, [the trial court] wll
not be reversed unless, other than the oral testinony of the

wi tnesses, there is found in the record clear, concrete and



convincing evidence to the contrary." Tennessee Valley Kaolin v.

Perry, 526 S.W2d 488, 490 (Tenn. App. 1974).

Qobviously, thetrial court found the | andlord's wi t nesses nore
credi bl e than those presented by the tenant. W defer to the trial
court's assessnent of credibility. Even wi thout an assessnent of
credibility on our part, we find that the evidence clearly
preponderates in favor of the trial court's conclusion that the
| andl ord pronptly had the air conditioning repaired each tine it
was notified of a problem and that the tenant breached the | ease

by not paying the proper anmount of rent in tinely fashion.

The appel | ee-l andl ord argues that this appeal shoul d be j udged
frivolous and it should be awarded the costs of defending this

appeal. In Liberty Mutual Ins. Co. v. Taylor, 590 S. W2d 920, 922-

23 (Tenn. 1977), the Suprenme Court responded to an appellee's

request for a finding of a frivolous appeal as foll ows:

W agree with appellee that the appeal had no
reasonabl e chance of success. The material issues raised
by the appeal were issues of fact and there clearly was
mat eri al evidence to support the trial judge's findings
on those issues.

The Tayl or court's description of that appeal could fairly be

applied to the present appeal wi th equal accuracy.



The judgnent of the trial court is affirnmed in its entirety.
The case is remanded with instructions to ascertain and award the
appellee its reasonable costs associated with defending this

appeal .

Don T. McMurray, Judge
CONCUR:

Houston M Goddard, Presiding Judge

Her schel P. Franks, Judge
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This appeal cane on to be heard upon the record from the
Circuit Court of Roane County, briefs and argunent of counsel
Upon consi deration thereof, this Court is of the opinion that there
was no reversible error in the trial court.

The judgnent of the trial court is affirmed in its entirety.
The case is remanded with instructions to ascertain and award the
appellee its reasonable costs associated with defending this

appeal . Costs of the appeal are assessed to the Appellant.
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